IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL WARNI CK and : CViL ACTI ON
PATRI CI A WARNI CK, h/w ;

V.
HARSCO CORP

V.

SUPERI OR AUTOMOTI VE and :
CENTRAL SALVAGE : NO 98-4929

MEMORANDUM & ORDER

J.M KELLY, J. SEPTEMBER , 1999

Third-party Defendant, Central Salvage, has filed the
present Mdtion to Dismiss, or, in the alternative, Mtion for
Summary Judgnent. Plaintiff, M chael Warnick, brought a claim
agai nst Harsco Corporation (“Harsco”) for injuries he suffered
whil e unl oading a truck |oaded with scaffolding. Harsco filed a
Third-Party Conpl aint, seeking indemification from Warnick’s
enpl oyer, Central Sal vage.

Central Sal vage contends that Harsco’s claimfor
indemification is barred by Pennsylvania s statutory worker’s
conpensati on schenme. Harsco argues that the contract between
Central Sal vage and Harsco provides for indemification and
applies in this case. Because the issue before the Court is
purely legal, the Court shall review this Mdtion solely as a
notion to dismss.

RULE 12(b) (6) STANDARD

In considering whether to dismss a conplaint for failing to



state a clai mupon which relief can be granted, the court nust
consider only those facts alleged in the conplaint and nust

accept those facts as true. H shon v. King & Spalding, 467 U.S.

69, 73 (1983). Moreover, the conplaint is viewed in the |light

nost favorable to the plaintiff. Tunnell v. Wley, 514 F.2d 971,

975 n.6 (3d Gr. 1975). |In addition to these expansive
paraneters, the threshold a plaintiff nust neet to satisfy

pl eadi ng requirenents is exceedingly low. a court may dism ss a
conplaint only if the plaintiff can prove no set of facts that

would entitle himto relief. Conley v. G bson, 355 U. S. 41, 45-

46 (1957). In light of these standards, notions to dismss
rarely are granted. 5A Charles A Wight & Arthur R Mller,

Federal Practice and Procedure § 1357, at 321 (2d ed. 1990).

When a contract is attached to a conplaint, a defendant nmay nove
to dismss the conplaint where the contract clearly prohibits

recovery. 5A Wight & MIler, supra, at 347; cf. Flight Sys.,

Inc. v. Electronic Data Sys., 112 F.3d 124, 127 (3d Cr. 1997),;

Ala, Inc. v. Ccair, Inc., 29 F.3d 855, 859 n.9 (3d GCr. 1994).

The Court therefore may grant Central Salvage's notion if the
Agreenent states an insuperable barrier to Harsco's recovery.

Dl SCUSS| ON

The Pennsyl vani a worker’s conpensati on schene provides the
excl usive renedy for an enpl oyee, against an enpl oyer, when the

enpl oyee is injured in the scope of enploynment. 77 Pa. Cons.



Stat. 8§ 481(a) (1992). A third party sued by the injured

enpl oyee may only seek damages, contribution or indemification
fromthe enployer if the right to seek danmages, contri bution or
indemmification is expressly provided for in a prior, witten
contract. |d. 8 481(b). Such a contract nust be clear and
unequi vocal and will be construed agai nst the party seeking

i ndemmi fi cati on. Snare v. Edensburg Power Co., 637 A 2d 296, 298

(Pa. Super. C. 1993). The burden of proving the applicability
of an indemnification agreenent is upon the party seeking

i ndemmi fi cati on. Donal dson v. Commonweal th, 596 A. 2d 269, 281

(Pa. Comw. Ct. 1991). The burden of showi ng the applicability
of an indemnification clause increases where the party seeking
indermification drafted the i ndemmification clause. 1d.

Harsco relies upon the followi ng i ndemification clause in
its formcontract with Central Salvage, in support of its
position that Central Sal vage agreed to indemify Harsco:

It is understood and agreed and except for our sole
negl i gence, you shall indemify and save us harmnl ess
fromliability, |oss or expense including but not
limted to reasonable attorney’ s fees, on account of
injuries to persons, including death or damage to
property provided such injuries, death or damage be
attributable in whole or in part either to your
negligence or failure to conply with the aforenentioned
requi renents, or any negligence or such failures on the
part of your agents or subcontractors. |In other words,
even if we are negligent in part, you shal

neverthel ess indemify us as provided above. This

i ndemmi fication shall be interpreted and applied to the
full est extent permtted by applicable | aw

While this indemification clause purports in broad sweeps

3



to hold Central Salvage liable to indemify Harsco for a ful
range of liabilities, nowhere in this clause is indemification
for injuries to Central Salvage’'s enpl oyees addressed. Rather,
Harsco attenpts to enforce indemification under the bl anket
indemmity set forth in the contract. |In the context of enployer
liability for enployee injuries, “blanket indemity clauses wll
not create liability.” Snare, 637 A 2d at 522. Since the

i ndemmity clause in question does not specifically address
liability for injuries to Central Salvage' s enpl oyees, and given
the great burden placed upon Harsco to prove the applicability of
the indemification clause, Central Salvage’'s Mdtion to D sm ss

shal | be granted.



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL WARNI CK and : CIVIL ACTI ON

PATRI CI A WARNI CK, h/w

HARSCO CORP.

SUPERI OR AUTOMOTI VE and

CENTRAL SALVAGE : NO. 98-4929
ORDER
AND NOW this day of Septenber, 1999, upon consi deration

of the Motion to Dismss, or, in the alternative, Mtion for
Summary Judgnent of Third-party Defendant, Central Sal vage (Doc.
No. 27), and the Response thereto of Third-Party Plaintiff,
Harsco Corp., it is ORDERED that the Mdtion is GRANTED. The

Third-Party Conpl ai nt agai nst Central Sal vage is DI SM SSED.

BY THE COURT:



JAMES MG RR KELLY, J.



